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Remember!

This Is a general
presentation and is no
substitute for advice
from a lawyer about
your particular
situation!




What Is a tort?
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Liability Risks for After-Hours Use of Public School Property: A 50-State Survey

School districts and Iocal governments can help pravent childhood obesity by incraasing opportunities for children to be physically active in

their communities. Ome way o provide recreation opportunities is to open school bulidings and facilities—such as gymnasiums, playgrounds,

fields, courts, and tracks—1o public use after school hours. School officials may be reluctant 10 do 5o, however, because of concems about
liability in the event of injuries.

To assist school and government atlomays In assassing liability risks, NPLAN commissioned a 50-state survey ol the laws governing liability
lor after-hours recreational use of school facilities. Written by Professor Tom Baker, Professor of Law at the University of Pennsylvania Law
School and ona of the nation's preaminent scholars of ton and insurance law, the survay results consist of two pars that are designed o be
read together,

The good news for local govemments:

m All 50 states have some governmantal immunity;

m Some siates have recreational users statutes;

= In no state are rules for recreation use more onerous that rules that apply during schoo
| In many states the rules are more lenient.

The first part is an gverview mema, which sets the analytical framework for assessing a sch

m Basic elements of ton liability;

u Special legal rules that may limit public schools' legal obligations;

u Statutory limits on the damages that may be awarded; and

m Potential toois for shifting liability risks (liability waivers and providing access through th

The second part consists of individual state memos that summarize each state’s legal frame
recreational use of school property. A state memo should always be read after the overy

m The elemants of ton liability,
m | imite an g erhon e loaal sahliaatinone inpdoidiss ervorainn and asowarnmental i imite
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Legal Research
Findings

® Governed by state law

B All 50 states have some defenses

o All 50 have some level of governmental
Immunity

o Some states have recreational users
defenses



Legal Research
Findings

" Liablility rules for after-school use of school
property
o In no state are rules for recreation use more

onerous than rules that apply during school
day

o In many states the rules are more lenient



Other Forms of Protection from

Liability — Insurance

" Schools carry
Insurance

= All groups using
schools must be
Insured




Other Forms of Protection from

Liability — Indemnity

Indemnification clause:
a contract provision in
which one party
agrees to be
responsible for any
liability that the other
party might incur.




Joint Use Agreements

" Risk management

" Be aware of and deal with it In the
agreement

o Maintenance
o Operation

o Liability

o Ownership
o Scheduling
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Checklist for Developing a
Joint Use Agreement (JUA)

Many commuminies lack safe, adequase places for children and their families 1o
exerciee and play. Schools mighe have a variery of recreational facilines = gymnast-
ums, playgrounds, fields, couns, wacks = bur many disrriers elose their propenty 1w
the public after scheol hours because of concerns abour costs, vandalism, seeuriry,
maintenance, and liabiliry in the evenr of injury.

Most srates corrently have laws that encourage or even require schools to open theis
facilities 1o the communiry for recreation or other civic uses. Nonetheless, school
officials may be reluctant to de so, cautious about the expense in times of increas-
ingly tight budgets. The good news is that city, county, and town governments can
partner with school diseeacts through what are known as jeint use agreements o
address these concems.

A joint s agreement (JUA) is a formal agreement berween nwo separate govern-
ment entities = often 4 school and 2 doy of county = serring forth the rerms and
conditions for sharved use of public property or facilities. JUAs can range in scope
from relanvely simple {e.g., opening school playgrownds o the public curside of
sthool houss) to complex (allowing commumry individuals and groups 1o access all
school recrearion facilines, and allowing schools 1o aceess all eity or county recre-
ation faciliries).!

Just as there s no-one model JUA, there is no single method to develop an
agreement. Successful JUAs require a lot of thoughe, effors, and cooperation o
reach agreement on a range of issies,

This checklist is designed 1o identily issues for the parties ro consider when de-
veloping a |UA 1o share existing facilities. Not all of the msues presented will be
applicable in all siruations, and rhere may be issues unique to 2 community thar are
ne included here,

NPLAN has developed four msdel JUAS us templates for ¢ ities to use to develsp their
own agreements. See all NPLAN jeing use products online at wasw mplamondine org,

March 2008
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Identify and Reach Thie parties need 1o agree on operalional and management iSsues,
Agraement on lsswes
Imeolving Use Priority of Uses - Rank the prionty of types of users o afocate Boiity use
secordingly
Seheduling - Determing which endity wil be resporsbie for scheduling uss

Cearrmivss howe o accommodate schedube changes!
cancaliations

Access and Crstarming Securily raeds

Security - |certify ermployess who will nead access fo properties and
Identify and Reach The parties need to agree on operational and management issues.
Agreement on Issues
Involving Use Priority of Uses - Rank the priority of types of users to allocate facility use

accordingly

Scheduling - Determine which entity will be rasponsible for scheduling use
- Determine how toc accommodate schedule changes/
cancellations

Access and - Determine security needs
Security - Identify employees who will need access to properties and
facilities
- Develop security protocol

Maintenancs - Allacate responsbdity for regeiar propery malnienancs

- Detarming whether additional maintenancs is neadsd, and
which party will provide servics

Inspection and - Determing the mannerirequency of propeety inspeclion
MNodification of - Peterming protoos! for notifving identiied employees o
Damags AT

= mm.ﬂlng wham 1o canfact, Ky what means, &nd deadlings
fiow: contacting and respanding

Restitution and - [eterming the methcd and responsitility for propeny repal
Hepalr - Detarmine the methods of calculating and akocating repair
coets



A p‘ A e —

JOINT USE AGREEMENT 1

Opening OQutdoor School
Facilities for Use During
Non-School Hours
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JOINT USE AGREEMENT 2

Opening Indoor and
QOutdoor School Facilities
for Use During
Non-School Hours

Dexefoped by the Mobonal Policy & Legal Annlysis Metwork i
Provent Childhoed Ohesine | NPLAN)
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JOINT USE AGREEMENT 3

Opening School Facilities
for Use During
Non-School Hours and
Authorizing Third Parties
to Operate Programs
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JOINT USE AGREEMEMNT 4
Joint Use of District and
City Recreation Facilities

Beveloped by the National Palicy & Legal Analysis Network o
Prevent Chaldhood Ohosity {KPLAM)
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